
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



408 YALE LAW JOURNAL 

Contracts— Construction— Causes Beyond Seller's Control.— The defend- 
ants contracted in January, 1915, to sell to the plaintiff prussiate of soda, a 
German product, to be imported by the defendants from Germany. They 
stipulated that they should not be liable for losses or damages due to "causes 
beyond their control," expressly including war, and also that, if cut off in 
whole or in part from their supply "by any other cause or reason," they should 
not be liable for non-delivery. Thereafter British Orders in Council, by pre- 
venting the exportation of the product from Germany, cut off the supply. The 
defendants had on hand when the contract was made a quantity sufficient to fill 
the plaintiff's contract, if applied to that alone. When the supply was cut off 
they made a ratable distribution of their stock on hand among all the customers 
with whom they then had contracts. The plaintiff sought damages for the 
failure to deliver the entire quantity. Held, that the defendants were liable, 
both because the stipulation in regard to "war" must have referred to the 
possibility of participation by the United States in the war, and could not be 
construed as referring to the war between England and Germany, as that war 
was an existing fact when the contract was made ; and because the defendants, 
having a sufficient supply to perform their contract with the plaintiff, could 
not diminish their obligation under that contract by contracting with others. 
Standard Silk Dyeing Co. v. Roessler & Hasslacher Chemical Co. (1917, 
S. D. N. Y.) 244 Fed. 250. 

As to the war meant by the parties, the court's interpretation of the contract 
is hard to follow. A more natural explanation would seem to be that the then 
existing war was directly contemplated, and that the seller put the exception 
into his contract for the very purpose of being protected against difficulties 
which were feared as a result of that war. Moreover, this part of the opinion 
entirely ignores the other very explicit provisions for relief from liability, 
which could hardly have been worded more broadly to cover all possible con- 
tingencies which might result, without fault on the part of the defendants, in 
a diminution of the supply. The court seems to have been hopelessly confused 
between the rules applicable to an unqualified agreement and those governing 
the construction of one in which the promisor's obligation is expressly qualified. 
The court's conclusion on the other point seems hardly more satisfactory. 
Though the parties to contracts would do well to express such clauses more 
specifically, a clause in the usual general terms must be construed so as to give 
effect to the obvious purpose for which it was inserted. When the contract is 
made by a manufacturer or jobber in the ordinary course of business, the 
purpose of such a clause is clearly to enable the seller to continue business in 
the normal and usual way until the shortage occurs or the contingency develops. 
To construe the provision in each contract as if the seller were expected to 
have no other contracts, is to defeat its purpose altogether. See B. P. Ducas Co 
v. Bayer Co. (1916, Trial T.) 163 N. Y. Supp. 32, 37; and cf. McKeefrey v. 
Connellsville Coke & Iron Co. (1893, C. C. A. 3d) 56 Fed. 212, 217. When 
the shortage arises, two views are theoretically possible: first, that the contracts 
should be filled in the order of their priority in time— a view which would find 
some analogies in equity, but little support in common law doctrines,— or second, 
that the available supply should be prorated among customers then holding 
contracts. The latter view is more in accordance with the usual business 
understanding and practice, and is generally supported by the authorities. 
Jessup &■ Moore Paper Co. v. Piper (1902, C. C. E. D. Pa.) 133 Fed. 108; 
Garfield, etc., Coal Co. v. Pennsylvania C. & C. Co. (1908) 199 Mass. 22, 41; 
and cases above cited. This rule assumes, of course, that the seller has not 
over-contracted his normal capacity. Luhrig Coal Co. v. Jones & Adams Co. 
(1905, C. C. A. 6th) 141 Fed. 617, 623. And unless justified by usage or special 
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circumstances, the seller must not include in the distribution non-contract 
customers, or new contracts taken after the contingency occurred. See cases 
above cited. For an apparent exception in favor of regular customers, which 
on principle seems open to doubt, cf. Oakman v. Boyce (1868) 100 Mass. 477; 
Metropolitan Coal Co. v. Billings (1909) 202 Mass. 457. The principal case 
seems an unfortunate departure from a just and reasonable rule. 



Contracts — Restraint of Trade — Validity of Restrictions on Resale 
Price. — The plaintiff sought an injunction to prevent the defendant from selling 
Ingersoll watches at prices below those specified in a notice attached to each 
watch. The plaintiff manufactured the watches in New York and sold them, 
subject to the price restrictions, to jobbers in New Jersey, from whom the 
defendant acquired them. The defendant moved to dismiss the bill. Held, that 
the bill was sufficient. Robt. H. Ingersoll & Bro. v. Hahne & Co. (1917, N. J. 
Ch.) 101 Atl. 1030. 

See Comments, p. 397. 



Criminal Law — Assault — Disease Communicated by Husband to Wife. — 
The defendant, knowing himself to be afflicted with a venereal disease, had 
sexual relations with his wife without informing her of his condition. She 
contracted the disease. Held, that the defendant was guilty of an assault. State 
v. Lankford (1917, Del. Gen. Sess.) 102 Atl. 63. 

The marital relation confers upon the husband a privilege of intercourse, but 
whether this privilege permits a husband knowingly to infect his wife without 
incurring criminal liability is in dispute. The leading English case holds that 
it does. Regina v. Clarence (1888) 16 Cox C. C. 511. But Hawkins, J., dissent- 
ing, said that though a simple act of communion is lawful, one combined with 
contagion is not, there being no consent to the injection of poison. This raises 
the much disputed question of what is meant by consent. American courts have 
held that the administering of poison in food constitutes an assault, on the 
ground that there is no consent to the taking of poison. Commonwealth v. 
Stratton (1873) 114 Mass. 303 (Spanish fly in figs) ; Johnson v. State (1893) 
92 Ga. 37, 17 S. E. 974 (arsenic solution in coffee). The English cases are 
contra. Regina v. Walkden (1845) 1 Cox C. C. 282 (Spanish fly in ale) ; Regina 
v. Hanson (1849) 2 C. & K. 912 (Spanish fly in liquor). Intercourse secured by 
impersonation is, because of the consent, at most an assault and not rape. 
Regina v. Saunders (1838) 8 C. & P. 265; Regina v. Williams (1838) 8 C. & P. 
286; but see Regina v. Dee (1884) 15 Cox C. C. 579, and section 4 of the 
Criminal Law Amendment Act, 1885 (48 & 49 Vict, C. 69). "Consent" to sexual 
intercourse induced by advice that it is a surgical operation is no consent. Regina 
v. Flattery (1877) L. R. 2 Q. B. D. 410. Consent is a form of intent, the con- 
senting party intending to undergo certain consequences. See Prof. Walter W. 
Cook, Act, Intention and Motive (1917) 26 Yale Law Journal 645. If the hus- 
band's marital privilege cannot be exercised without producing other conse- 
quences not intended by the wife, i. e., not consented to, the exercise of the 
privilege must be foregone or a criminal liability will be incurred. No other 
American authority on the precise point has been found. 

Criminal Law— Larceny— Diversion of Water from City Mains.— The 
defendant had surreptitiously diverted water around a meter located on his 
land so as to prevent registration of the total amount used. In a prosecution 



